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WOLIN, District Judge

This matter is opened before the Court upon notions pursuant
to 28 U S.C. 8§ 157 to transfer to this Court certain personal
injury clains against the novants pending in various United
States District Courts based on allegations of exposure to
asbestos in products designed to resist heat caused by friction
(the “Friction Products Clains”). The novants are
Dai m er Chrysl er Corporation (“Chrysler”), Ford Mtor Conpany
(“Ford”)and Ceneral Mdtors (collectively with the previously
listed parties the “Big Three”), Honeywell International, Inc.
(“Honeywel I 7) and Vol kswagen of Anerica, Inc., Vol kswagen AG
Mer cedes-Benz USA, LLC, BMW North Anerica, Inc., Volvo Cars North
America, Inc., Rolls Royce Bentley Motor Cars, Inc. and N ssan
North Anerica, Inc. (the “International Auto Makers” and

collectively with the other nmovants the “Friction Product



Def endants”). The Court has reviewed the subm ssions and heard

t he argunent of counsel on February 8, 2002. The Court ruled
fromthe bench at that hearing that the transfer notions would be
deni ed, that the Court |acked subject matter jurisdiction over
the Friction Products Clainms and that the Friction Product C ains
woul d be remanded to the state courts fromwhich they were
originally renoved. At the hearing the Court stated that it
woul d suppl enment the record with a witten Opinion on the

nmotions. This is that Opinion.

BACKGROUND

Movant Friction Product Defendants were until recently
parties in state court proceedings in nost if not all of the
states of the Union defending agai nst allegations of personal
injury tort and wongful death. The clains allege that
plaintiffs’ injuries were caused by asbestos contained in the
def endants’ products, brake pads and ot her applications involving
friction. The debtors, Federal-Mgul G obal, Inc. and several of
its subsidiaries, were co-defendants in many, but not all, of
t hese suits when their chapter 11 petitions were filed on October
1, 2001.

As to the debtors, of course, the bankruptcy filing
automatically stayed any state court proceedings. The Court is

infornmed that, after that filing, plaintiffs around the country



i mredi atel y began severing clains against the debtors or

di smissing their clains against themaltogether to permt their
cases agai nst the solvent parties to go forward. This aimwas

t hwart ed, however, by a massive canpai gn by the novants of
removing clainms against themto the local United States District
Courts on the theory that these clains were related to the above-
capti oned bankruptcy proceeding and thus wi thin the bankruptcy
jurisdiction of the federal courts. An illustrative though

i ncidental fact denonstrating the procedural stakes at issue here
is that case load statistics for each of the various districts

i mredi ately ball ooned. Judge Pauley in the Southern District of
New York received 1,500 new cases, and the larger and nore
asbestos-litigation intensive jurisdictions doubtless nunbered
new filings in the thousands.

Naturally plaintiffs did not remain supine through these
events, but imediately fired off a correspondi ng nunber of
notions to remand. Understandably, district judges around the
country noved these notions to the tops of their calendars. The
nmovants ri posted on Novenber 20, 2001, with a notion in the
Del aware District Court wherein the bankruptcy was pending to
transfer, wholesale, all of the renoved clainms in all of the
different district courts to the District of Delaware. This
noti on was pendi ng when, on Novenber 27, 2001, this Court

received the transfer of the above-capti oned case and four other



very |l arge asbestos-rel ated chapter 11 cases on Novenber 27
2001.°2

The Court was thus confronted with the issues posed by these
notions in its earliest days of supervising these bankruptcies.
It was represented that various courts were in the process of
ruling on the remand notions. Slip opinions forwarded to the
Court’s attention denonstrated that pieceneal remand and
i nconsistent retention of the Friction Product C ains was
becom ng a reality with each passing day. Meanwhile, plaintiffs’
counsel clanored that many of their clients were in extrem s and
not likely tolive to see their day in court should the threshold
jurisdictional decision be delayed. |In fact, given that each
adj udi cative inconsistency and hardship was multiplied by the
t remendous nunbers of renoved cases, confusion threatened to rule
t he day.

The novants prayed for relief in two parts. First, they
sought an inmedi ate and ex parte provisional transfer of the

Friction Product Clains in order to protect them from pi eceneal

2 The Court has over-sinplified the chronol ogy of events
in the interest of narrative coherence. |In fact, only the Big
Three had progressed through renoval to a notion to transfer by
the time this Court assuned jurisdiction of the Federal-Mgu
bankruptcy. Honeywell and the International Auto Makers foll owed
the |l ead of the Big Three and began the process of renoval and
transfer later. Mreover, as subsequent events proved, the
initial rermoval program was not conpleted all at once, and
renoval of new cases by each of the novants was ongoi ng through
Decenber .



remand orders. Second, the novants proposed that the Court
establish a nethod by which the | arge nunber of parties-at-
interest might have their positions heard and that the Court then
render a plenary decision on whether the Friction Product C ains
woul d be transferred to this Court. This Court agreed, w thdrew
the reference to the Bankruptcy Court for the purposes of these
noti ons, and charged the plaintiffs’ bar to arrange anong

t hensel ves who woul d brief and argue their opposition to the
nmotions. The Court put the parties on notice that, in addition
to the narrow i ssue of transfer pursuant to 28 U.S.C. § 157, the
Court would also examne its subject matter jurisdiction and
whet her abstention or remand m ght be appropriate.

Events have not stood still despite the Court’s best efforts
to expedite disposition of the notions. As noted, some cases
had al ready been remanded before the Court’s Provisional Transfer
Order could issue. Since that date, at |east one District Court
has refused to be bound by the Court’s Provisional Transfer Order
and made its own ruling that subject matter jurisdiction was
| acking in the case before it. Another federal court reached the
same result by interpreting the Provisional Transfer Order to
apply only to Friction Product C ains renoved before the date of
the Oder. Finally, the Fifth Grcuit Court of Appeals recently
deni ed an application for a stay of remand to the Texas state

courts of thirty-seven | awsuits agai nst anot her Federal - Mogu



subsidiary, Garlock, Inc. The Fifth Crcuit denied the
application for a stay, finding no |likelihood of success in the
proposition that Friction Product C ains agai nst Garl ock were

related to the Federal - Mogul bankruptcy. Arnold v. Garl ock,

Inc., 2001 W 1669714 at *11 (5th Cr., Dec. 28, 2001).
Meanwhi | e, additional provisional transfer and transfer

noti ons have been filed by other Friction Product C ains

defendants. Rather than delay the briefing of the already

pendi ng notions, the Court granted provisional transfer as to

sonme of these, adjourning without date their briefing. O her

notions remain pending. The Court heard oral argument on the

pl enary notions to transfer on February 8, 2002. This Opinion

constitutes the Court’s plenary ruling on the notions to transfer

the Friction Product Cainms to this Court.

DISCUSSION
1. Subject Matter Jurisdiction

The bankruptcy renoval statute is 28 U . S.C. § 1452(a):

A party may renove any claimor cause of
action in a civil action other than a
proceedi ng before the United States Tax Court
or a civil action by a governnmental unit to
enforce such governnental unit's police or
regul atory power, to the district court for
the district where such civil action is
pending, if such district court has
jurisdiction of such claimunder section 1334
of this title.

Section 1334(a) establishes subject matter jurisdiction in the
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United States District Courts for all cases under Title 11, but
extends this power as well to “civil proceedings . . . arising in
or related to cases under title 11.” See id. 8§ 1334(b).

“Related to” is a termof art, and jurisdiction under the
“related to” clause has been defined by the United States Suprene
Court to include litigation of clains owed by the debtor’s
estate and, relevant here, litigation between third parties that

has an effect on the estate. Celotex Corp. v. Edwards, 514 U. S.

300, 308 n.5 (1995).
The |l eading case in this area is our owmn Third Crcuit’s

Pacor, Inc. v. Hggins, 743 F.2d 984 (3d Cir. 1984). Pacor

addressed whet her an asbestos-rel ated personal injury |awsuit

agai nst a non-debtor was related to the Johns-Manville chapter 11
proceedi ng on the ground that the non-debtor defendant had
asserted a third-party claimof indemification against Johns-
Manvill e as the original manufacturer of the asbestos. Wile
acknow edging the wide jurisdiction granted by Congress to
federal bankruptcy courts to facilitate the adm nistration of

debtors’ estates, the Court of Appeals noted that this

jurisdiction is “not without limt.” “Related to” jurisdiction
still requires “some nexus between the ‘related civil proceeding
and the title 11 case,” the court explained. 1d. at 994.

The usual articulation of the test for
determ ning whether a civil proceeding is
rel ated to bankruptcy is whether the outcone
of that proceeding could conceivably have any




effect on the estate being adm nistered in
bankruptcy. Thus, the proceedi ng need not
necessarily be against the debtor or against
the debtor’s property. An action is related
to bankruptcy if the outcone could alter the
debtor’s rights, liabilities, options, or
freedom of action (either positively or
negatively) and which in any way inpacts upon
t he handling and adm nistration of the
bankruptcy estate.

On the other hand, the nere fact that
there may be common issues of fact between a
civil proceeding and a controversy invol ving
t he bankruptcy estate does not bring the
matter within the scope of section 1471(b)
[ now 1334(b)]. [J]urisdiction over
nonbankruptcy controversies with third
parti es who are otherw se strangers to the
civil proceeding and to the parent bankruptcy
does not exi st.
ld. at 994 (citations and internal quotation omtted)(enphasis
and second alteration in original).

But a valid statement of principle does not necessarily
produce a usable rule, and whether a controversy “coul d have any
effect on the estate” will not always be self-evident. |In Pacor,
a bare claimof comon-|law i ndemmity was not enough. The Court
of Appeals found “at best it is a nere precursor to the potenti al
third party claimfor indemification by Pacor against Manville”
in which the debtor would be free to relitigate any issue
necessary to the prior judgnent. 1d. at 995. On these facts,
the Pacor court found that the “the bankruptcy estate coul d not
be affected in any way until the Pacor-Manville third party

action is actually brought and tried.” 1d.
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The narrow hol ding of Pacor was that a mere common-| aw
i ndemnity claimby a non-debtor co-defendant of a debtor will not
“alter the debtor’s rights, liabilities, options, or freedom of
action (either positively or negatively)” in a way that "inpacts
upon the handling and adm nistration of the bankruptcy estate.”
Id. at 994. That common facts would be litigated against the co-
defendant did not matter, because no resolution of a factual
i ssue woul d be binding on the debtor’s estate.® The potenti al
for a judgnent against the debtor posed by the existence of a
suit agai nst the non-debtor was not only contingent (the non-
debt or defendant might prevail) but it was indirect — any
material effect on the estate would require yet another |awsuit.
Id. at 995.

The United States Supreme Court’s holding in Cel otex Corp.

v. Edwards is consistent with a narrow readi ng of Pacor,
notw t hstanding the contrary result on the jurisdictional issue.
514 U.S. 300 (1995). There asbestos claimnts sought to execute

on a supersedeas bond followi ng an unsuccessful appeal by their

j udgnment debtor. The bond was secured by cash owed to the debtor

3 Actual Iy, under New Jersey | aw and presunmably ot her
jurisdictions, a putative indemitor will be bound by the
under |l ying judgnment provided the indemitor was given an
opportunity to be heard and defend. Inplicit in Pacor’s
rationale is that a debtor may not be prejudiced by its failure
to defend a |l awsuit against a third-party comon-|law i ndemi t ee
wi t hout de facto depriving the debtor of the benefit of the
automatic stay of litigation against it.
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by the surety. Simlarly, in AH Robins Co., the Fourth Crcuit

found that the bankruptcy court properly stayed litigation

bet ween products liability plaintiffs and non-debtor co-

def endants named as additional insureds under the debtor’s

i nsurance policy. 828 F.2d 1023, 1024-26 (4th Gr. 1987), cert.
denied, 485 U S. 969 (1988). Yet another exanple is Hal per v.
Hal per, 164 F.3d 830 (3d G r. 1999), in which related-to
jurisdiction was found over a dispute involving a guarantee by a
non- debt or insider of the corporate debtor’s obligation.

Each of Celotex, A H Robins and Hal per can be expl ai ned at

| east in part by the recognition that they each involved property
or rights belonging to the estate. In Celotex, it was the

debtor’s cash collateral, in A H Robins insurance proceeds, and

in Hal per a guarantee avail able as an alternative source of
recovery for a creditor to take the pressure off the estate.

This Court understands, of course, that related-to bankruptcy
jurisdiction covers “nore than sinple proceedings involving the
property of the debtor or the estate.” Celotex, 514 U S. at 308.
The broader principle is that in each case the potential inpact
on the debtor’s estate woul d have been direct with no intervening
adj udi cati on or joinder of issue necessary for judgnment agai nst

t he non-debtor to affect assets, re-prioritize creditors and
thwart the bankruptcy court’s admi nistration of the estate.

Q her courts, and the novants, have taken the | anguage of

12



Pacor and Celotex to indicate a broader but |ess choate concept
of related-to bankruptcy jurisdiction. They cite the passage
guot ed above stating that bankruptcy jurisdiction over a
proceedi ng depends upon “whet her the outcone of that proceeding
coul d concei vably have any effect on the estate being
adm ni stered . ." Pacor, 743 F.2d at 994, quoted in Cel ot ex,
514 U.S. at 308 n.6. This Court does not perceive that this
formul ation of the rule is necessarily inconsistent with the
cases discussed i mredi ately above — “conceivable” or not, the
bottomline is whether resolution of an ostensibly unrel ated
claimw |l have an “effect on the estate.”

As ot hers have noted before, a broader understandi ng of
“concei vabl e” as defining bankruptcy jurisdiction produces an
unwor kabl e rul e and bi zarre concl usi ons regardi ng Congressi onal
intent in the bankruptcy jurisdiction statute. “The optim st may
argue that anything is ‘conceivable,’” and practical definition of

this termof art nust be tenpered with reasonableness.” Inre

Chargit, Inc., 81 B.R 243, 247 (Bankr. S.D.N. Y. 1987). Judge

Haden of the Southern District of Wst Virginia quoted the

Seventh Circuit to these sane litigants: comopn sense cautions

agai nst an open-ended interpretation of the “related to” |anguage

“in a universe where everything is related to everything el se.

In re Asbestos Litig., 271 B.R 118, 124 (S.D. W Va. 2001)

(quoting Matter of FedPak Sys., Inc., 80 F.3d 207, 214 (7th Cr

13



1996) (quoting G Dunne, The Bottomless Pit of Bankruptcy

Jurisdiction, 112 Banking L.J. 957 (Nov-Dec. 1995))). Approving

Pacor, the Suprenme Court warned that “a bankruptcy court’s
‘related to’ jurisdiction cannot be limtless.” Celotex, 514
U.S. at 308. That pronouncenent and the rule of Pacor as
di scussed above are doctrinally sound and, nore to the point,
bi ndi ng on this Court.

The novants urge upon this Court the reasoning of the Sixth

Circuit’s opinion In re Dow Corning Corp., 86 F.3d 482 (6th Gr

1996), cert. denied, 519 U. S. 1071 (1997), which invol ved

products liability co-defendants of a bankrupt manufacturer of
silicone breast inplants. The co-defendants renoved the clains

agai nst themto the Dow Corning bankruptcy court on the theory

that their rights of contribution or indemification against the
debt or under theories of joint and several liability nmade the

cl ai m agai nst the non-debtors related to the bankruptcy.

Di sagreeing with the lower court, the Sixth Crcuit found that
“The potential for Dow Corning’ s being held liable to the non-
debtors in clainms for contribution or indemification, or vice
versa, suffices to establish a conceivable inpact on the estate

in bankruptcy.” 1d. at 493.

It may be that Dow Corning is inpossible to reconcile with
Pacor, which cane to the opposite conclusion on a remarkably

simlar set of facts. There was no clai mof contractual

14



I ndemmi fication, guarantee or other theory in which a judgnent

agai nst the solvent co-defendants would bind the Dow Corning

estate. In fact, not all of the putative indemitees had even
asserted an express claimof indemification against the debtor,
but relied upon their claimof |egal entitlenent should they
choose to press such a claim On the other hand, an inportant

di stinction between Dow Corning and this case is the |arge nunber

of non-debtor co-defendants poised to transfer into the Federal -
Mogul proceedi ng, conpared with the handful of non-debtor co-

def endants i nvolved in the Dow Corni ng case.

In any event, the Sixth Crcuit found that “the clains
currently pendi ng agai nst the non-debtors give rise to contingent
cl ai s agai nst Dow Corni ng whi ch unquestionably could ripen into
fixed clains.” 86 F.3d at 494. This is wong, however, as Pacor
expl ained. C ains against the non-debtor could not ripen into
cl ai rs agai nst the debtor, the debtor would have been bound by
nothing in the prior suit, and a separate action would be
necessary to convert the non-debtors’ liability into a claim
agai nst the estate.

This Court is unconvinced by the Dow Corning panel’s main

poi nt of distinction between that case and Pacor. The Sixth
Crcuit reasoned that Pacor contained only one claim whereas in

Dow Corni ng nmany thousands of plaintiffs were suing the non-

debtors. This Court regards with m sgiving the proposition that

15



mere nunbers of clains should prevail over articul able principles
when it comes to defining federal subject matter jurisdiction.
Mor eover, for reasons explored nore fully in the section bel ow on
abstention and remand, the nunber of clainmnts actually weighs
agai nst exerting bankruptcy jurisdiction in mass tort cases.

As the multiplicity of transfer notions now pendi ng before
this Court denonstrates, entire industries can be rel ated by
hi stori cal manufacturer/distributor relationships and each of the
pl ayers may have at |east a colorable claimof comon-|aw
I ndemmi fi cation agai nst each of the others. Myvants contend that
the scope of their notions may be Iimted by the fact that only
cases in which debtors’ products are involved will be affected.
As all are aware, however, the Friction Products C ains involve
plaintiffs whose all eged occupati onal exposure involves every
manuf act urer whose products who m ght potentially have been
present at the plaintiff’s workplace. 1In this far from uncommon
situation, there is no principled |imt to the theory of Dow
Corning. Could Congress have intended that the bankruptcy of a
singl e player would have automatic, nation-w de inpact in which
every manufacturer and distributor and all tens of thousands of
injured parties are concentrated in a single reorganization
proceedi ng?

| f the question did not answer itself, then a

straightforward readi ng of Pacor will reveal the Third Circuit’s

16



view on the matter. The possibility that the |oser of an

unrel ated di spute might seek to recover its |osses fromthe
debt or does not nmke the dispute between non-debtors subject to
the jurisdiction of the bankruptcy court. The Sixth GCrcuit’s

view to the contrary in Dow Corning has been described as a

“remar kabl e extension of its [al ready] broad approach to

relatedness.” 1 WlliamL. Norton, Jr., Norton Bankr. Law &

Prac. 2d 8 4.44. To the extent that the reasoning of the Sixth
and Third Grcuits conflict, this Court must follow that of the
Thi rd.

An attenpt to state the converse of the Pacor rule by
categorically listing what facts will establish related-to
jurisdiction will probably be dooned; the possible scenarios are
too varied to predict. However, the holdings of the Third
Circuit since Pacor have a common elenent. The facts of these
| at er cases suggest a rule that rel ated-to bankruptcy
jurisdiction will not extend to a dispute between non-debtors
unl ess that dispute, by itself, creates at |east the | ogical
possibility that the estate will be affected.

Thus, in In re Marcus Hook Devel opnent Park, Inc., 943 F.2d

261 (3d Gr. 1991), inconsistent orders of the bankruptcy court
| eft post-confirmation purchasers of the debtor’s real estate
unclear as to the status of liens on the property. The Court of

Appeal s found related-to jurisdiction, because sorting the

17



probl em out woul d involve the continuing jurisdiction of the
court and because disposition of the nmerits would affect the

estate itself. Id. at 265. CoreStates Bank, N.A. v. Huls Am,

Inc., 176 F.3d 187 (3d Cr. 1999), concerned an inter-creditor
subordi nati on agreenent and a post-petition paynent of $600, 000
to one creditor alleged to be inconsistent with that agreenent.

Rel ated-to jurisdiction existed because, inter alia, the

subor di nat ed debtor relinquished a nuch I arger secured claimin
exchange for the $600, 000 paynent and thus the resol ution of
di spute woul d have affected the confirmability of the plan.
Movants’ reliance on the term “conceivable” in Pacor as
setting the conceptual boundaries of related-to bankruptcy
jurisdiction confuses the issues of whether a third-party dispute
wll inevitably or automatically affect the bankruptcy and the
i ssue of the causal proximty between the foreign dispute and the
resulting effect on the bankruptcy. In Pacor, regardl ess of who
won t he underlying personal injury claim nothing in the
bankruptcy woul d change without the filing and adj udi cation of a

separate claimfor indemification. Conversely, in CoreStates,

it was not beyond the boundaries of conceivablility that

resol ving the subordination dispute woul d have a substanti al

i npact on the managenent of the bankruptcy, although it was at

| east equally conceivable that the creditors could have resol ved

it between thenselves. However, had the dispute over the

18



$600, 000 paynent ripened into litigation, whatever effect it
woul d have had on the bankruptcy woul d have been direct and

i mmedi ate, requiring no separate legal step to alter the

rel ati onshi ps of the creditors and the financial affairs of the
debt or.

Cases fromother circuits follow the pattern. The A H_
Robins Co. case is the one nost promnently cited by the parties.
788 F.2d 994. In addition to their status as additional naned
i nsureds under the debtor’s liability policy, each of the non-
debt or co-defendants had rights of indemification against the
debtor, either by operation of state |law as officers of the
corporation, under the corporate bylaws, and/or by express
agreenment. 1d. at 1007. The court found that the clains agai nst
the co-defendants were related to the bankruptcy (and that the
i njunction was properly granted), not only because the insurance
policy was a key estate asset, but because the rights of
i ndemmi fication were absolute and thus a judgnment agai nst the co-
def endant indemitee would effectively bind the debtor. [d. at
1008. The debtor’s status as the real party at interest,
potentially bound by the result of the non-debtor litigation,
plainly established a sufficient nexus between suits against the
i ndi vidual s and the adm nistration of the bankrupt’s estate.

O her cases have produced the sane result where key

enpl oyees of the debtor were sued and where there was a right of
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i ndemmification. In Belcufine v. Aloe, 112 F.3d 633 (3d Cr

1997), officers of the debtor were personally liable to the
debtor’s enpl oyees for pre-petition retirement and vacation
benefits by operation of Pennsylvania |aw. Like the Fourth

Crcuit in AAH Robins, the Third Grcuit found rel ated-to

jurisdiction in the bankruptcy court based upon the debtor’s
officers’ right of indemification in the debtor’s corporate

bylaws. Cf. MCartney v. Integra Nat'| Bank North, 106 F.3d 506

(3d Cir. 1997)(automatic stay extended to foreclosure action
agai nst non-debtor corporation where bankrupt principal had
guar ant eed corporation’s obligation).

Thus, to the extent hard rules may be drawn fromthe cases,
it seens settled that suits against principal or key-personnel
i ndemmi t ees of the debtor may be within the bankruptcy court’s
related-to jurisdiction. O course, in addition to the right of
i ndemmi ty, key personnel also present the additional fact that
they will typically have incurred the underlying liability in the
course of acting on the debtor’s behalf. This and the fact that
the indemity right may be a function of corporate bylaws or
statute suggest that the courts may have viewed litigation
agai nst solvent corporate insiders as nore inter-twined with the
debtors’ affairs, nore certainly binding on the debtor, and
therefore nore directly affecting the rights of the debtor.

Where right of indemification depends solely upon an
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agreenent and | acks the additional elenent of the non-debtor
bei ng otherwise related to the debtor, the situation arguably
lies closer to the boundary of related-to jurisdiction. In A H_
Robi ns, one of the indemitees did not enjoy indemitee status by
virtue of the corporate bylaws, but only under an indemnification
agreenent. There, however, the question of the common insurance
policy created a |ink decisively favoring bankruptcy
jurisdiction. Likew se in Hal per, even though the genesis of the
argurment for extendi ng bankruptcy jurisdiction was the

i ndemmi fication agreenents, these agreenments ran between famly
nmenbers and insiders of a closely held conpany. Thus in Hal per
too there existed substantial facts in addition to the agreenent
that justified extending related-to jurisdiction over the

di sput e.

The Pacor panel’s discussion of In re Brentano’s, 27 B.R 90

(Bankr. S.D.N. Y. 1983), has been read to support the view that a
contractual indemity rights against the debtor will bring a suit
agai nst the indemmitee within the bankruptcy court’s

jurisdiction. 743 F.2d at 995. In Brentano’s, a non-debtor

guaranteed the debtor’s obligations to its |andlord and the
guarantor received in return fromthe debtor its promse to
indemmify for any liability incurred on the guarantee.

Di stinguishing that situation fromthe comon-|aw i ndemity

clainms raised in Pacor, the Court of Appeals offered two points
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of conparison: (1) that a judgnent in favor of the | andlord

agai nst the non-debtor guarantor would trigger the debtor’s
liability on the indemity agreenment, and (2) the landlord s

cl ai m agai nst a guarantor of the estate woul d necessarily affect
the landlord’ s status with respect to other creditors.

Pacor’s di scussion of Brentano was technically dictum
because in the end the Third Crcuit found no related-to
bankruptcy jurisdiction. However, appellate courts applying
Pacor have recogni zed that “the clear inplication of the decision
is that, if there had been a contract to indemify, a contrary

result would have been in order.” A. H Robins, 788 F.2d at 1001.

The clarity of that inplication notw thstandi ng, cases since
Pacor have failed to endorse the proposition that any contract of
indemification will support an extension of related-to
jurisdiction. As will be discussed, this failure has its own
inplications too, relevant to the notions at bar.

As to the vast ngjority of the clains that are the subject
of the Court’s provisional transfer orders, the novants have
produced no evi dence what soever of even a bare agreenent to
i ndemmi fy running between the debtors and the sol vent co-
defendants. O the Big Three, Ford Mtor Conpany and Gener al
Motors rely only on affidavits of enployees that recall one or
nore of the debtors as a supplier of brake parts to them

Li kew se, the International Automakers proffer an enpl oyee
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affidavit that stops well short of even suggesting that there was
any prom se to indemify. Nor does Honeywel|l make a show ng that
an explicit agreenent to indemify existed.

The Court sees no justification to take the situation of
t hese novants outside of the rule of Pacor. A judgnment agai nst
themw ||l not bind the debtors. No asset of the estate is
threatened nor is any re-ordering of creditors in the offing. It
is true that recovery by asbestos cl ai mants agai nst the novants
may give rise to clains, indeed very substantial clains, against
the debtors in the future. It is at that time, when the novants
appear as creditors of the estate and the facts underlying the
liability are adjudicated in the context of the bankruptcy, that
the Friction Products Clains will affect the estate.

The Court perceives no distinction that would require a
different result based upon the novants’ contribution claimas
opposed to the indemification claim |In this context, the right
of contribution is sufficiently anal ogous to the right of
I ndemmi fication that it will not affect the estate in the manner
contenpl ated by Pacor. The nobvants have presented no argunment to
the contrary. The Central District of Illinois rejected the
suggestion that indemification and contribution clains should be
treated differently for the purposes of related-to jurisdiction

in Nickumv. Brakegate, Ltd., 128 B.R 648, 651 (C.D. Ill. 1991).

The cl ai ns agai nst the novant Chrysler present a cl oser
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question. Chrysler submts purchase orders that appear to

i ncorporate by reference several substantial docunents setting
forth standard ternms and conditions to which those purchase
orders were subject. These docunents are all dated fromthe
1970's and are supported by the affidavit of a retired Chrysler
pur chasi ng and procurenent enployee. The terns and conditions
manual s state at relevant part:

Sell er shall defend, indemify and protect
Purchaser against all clains, liabilities,

| osses and danages due to injury to or death
of any person and damage to or | oss of any
property arising out of inproper performance
or negligent work under this order or arising
out of allegedly defective nmaterial or

wor kmanshi p in the goods or services provided
by this order

O this clause, Judge Haden wote:

Consi dering Chrysler drafted the terns, which
are extrenmely w de-rangi ng and generous to
the drafter, which were not bargained for and
are not present on the formpresented to the
suppliers (nor is any reference to them
present on the formpresented to Abex), the
guestion whet her this purported i ndemity
agreenent woul d be determ ned to bind the
suppliers is open and one not easily
resolved. The Court is unwilling again to
rest subject matter jurisdiction on this

t enuous support.

In re Asbestos, 271 B.R at 124.

This Court is in accord. To the extent that the validity of
an indemity agreenent is in doubt, the directness between the
third-party action and a judicial ruling that will affect the

estate is attenuated. Mreover, as the jurisprudence shows,
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cases in which related-to jurisdiction is founded solely on an
i ndemni fi cation agreenment between otherw se unrelated parties are
not the rule but the exception.

Even in the Brentano’s case, the indemitee was the |argest

unsecured creditor of the debtor. The indemitee was also |liable
for el even other guarantees it had made of the debtor’s other

| ease obligations. 27 B.R at 91. While the opinion is not
explicit, plainly the guarantor/indemitee was no stranger to the

debtor. As noted, the Third Crcuit’s discussion of Brentano's

was not necessary to its holding in Pacor. Even on its face,

however, the Third Circuit’s approval of Brentano’s | eaves open

whet her the Third Grcuit woul d base a substantial extension of
related-to jurisdiction on an indemification clause such as the
one relied upon by Chrysler.

Citing Brentano’s only as a contrasting exanple, the Pacor

panel did not disclose that the Southern District of New York had
remanded the matter to the bankruptcy judge for further

consideration of the jurisdictional issue. 1n re Brentano’s,

Inc., 36 BBR 90 (S.D.N.Y. 1984). The District Court opined that
exercising jurisdiction would nerely substitute the landlord’s
claimfor what otherwi se would be the indemitee’s cl ai magai nst
the estate. In light of the fact that clains against the non-
debtor guarantor had settled clainms on the other el even

guar antees since the bankruptcy court had rul ed, the Southern
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District found it “especially apparent that a stay of the
[remaining state litigation] . . . is not necessary to an
efficient and effective disposition of the bankruptcy proceedi ngs
relating to Brentano's estate.” |d. at 92.

O course Brentano's can be read as Pacor did, to hold that

an i ndemnification agreenent may create bankruptcy jurisdiction
over the underlying liability, with the possible proviso that the
i ndemmi tee be inportant to resolving the bankruptcy. On the
ot her hand, that case may al so be read to suggest that an
i ndemmity agreement alone will not suffice. This is particularly
true where other parties are simlarly situated and their
indemmity cl ai ns agai nst the non-debtor will ultinmately be
presented as unsecured clains by them against the estate.

Here Ford, General Modtors, Honeywell and the International
Aut omakers all derive their clains against the estate fromthe
same products as Chrysler. For the reasons stated, there is no
jurisdiction in this Court over these clains. Instead, all of
these clains by novants other than Chrysler clearly nust be
rai sed against the debtor, if at all, as unsecured clains
following the resolution of the underlying personal injury suits
against them Chrysler’s claimthat it alone is sufficiently
central to the bankruptcy is severely diluted as a result,
notwi t hstandi ng the i ndemnification |anguage in its purchasing

mat eri al s.
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More fundanentally, the Court does not believe that a
manuf acturer nmay wite its ow invitation to the table of any of
its suppliers’ bankruptcies by including a boilerplate
i ndemmi fication clause in its purchase orders. The routine
nature of this kind of arrangenent and | ack of other connections
bet ween the parties nmakes this too thin a thread with which to
pull Chrysler into the Federal - Mogul bankruptcy. |ndeed, as nore
t han one court has observed, novants’ failure to actively pursue
their alleged rights of indemmity against the debtors in the past
underm nes their claimnow that these indemity arrangenents
shoul d be considered an inportant conponent of the adm nistration

of the bankruptcy. See Garlock, 2001 W. 1669714 at *11; In re

Asbestos, 271 B.R at 124 n.8. Wthout attenpting to state a

bl anket rule, in this case Chrysler’s purchase order

i ndemmi fication clause does not adequately distinguish its
indemification claimfromthat of all of the debtors’ other
custonmers with indemification clainms such that the clains

agai nst Chrysler are uniquely subject to the jurisdiction of this

Court.

2. Abstention and Equitable Remand
As set forth in the preceding section, the Court finds that
it lacks subject matter jurisdiction over the Friction Products

Clainms. This, of course, would stand as an adequate ground to
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deny the transfer notion and to remand themto the state courts
fromwhich they were renoved. However, the Court has

acknow edged that subject matter jurisdiction is at |east a

cl oser question with respect to Chrysler. To renove any doubt,
therefore, and for the sake of a conplete record, the Court also
finds as an alternative, independent ground that it would
exercise its discretion to abstain fromhearing the Friction
Product Clains pursuant to 28 U S.C. 8 1334(c)(1) and renmand t hem
pursuant to 28 U. S.C. § 1452.

The Court pauses to address respondents’ argunent that
abstention is mandatory under 28 U.S.C. 8 1334(c)(2). This
statute requires that the Court abstain where certain factors are
present, including that the matter is considered “non-core.” By
definition, matters that are nerely related to the bankruptcy
proceedi ng are non-core proceedi ngs. Myvants counter that
personal injury clains are not subject to nandatory abstention by
operation of 28 U S.C. 8§ 157(b)(4), which carves out fromthe
mandat ory abstention statute those proceedi ngs nmade non-core by
operation of 28 U S.C. § 157(b)(2)(B).

Proceedi ngs defined as non-core by section 157(b)(2)(B) are
claims involving “the liquidation or estimation of contingent or
unl i qui dated personal injury tort or wongful death clains
agai nst the estate for purposes of distribution in a case under

title 11.” Respondents reply that the Friction Products d ains
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are not “clains against the estate,” therefore not covered by
section 157(b)(2)(B), and therefore not exenpted from nandatory
abstention by section 157(b)(4).

Movants respond that the Friction Products Clains are, in
effect, clains against the bankrupts’ estates because really it
is “[d]ebtors’ products that are on trial.” Brief of Unsecured
Creditors’ Committee at 31. O course, novants’ entire position
Is premi sed on the idea that the debtors stand in their shoes by
virtue of the nmovants’ right of indemity for their asbestos
products liability. Thus, novants’ attenpt to avoid mandatory
abstention nust rise and fall on the sane argunent as their claim
of related-to jurisdiction.

O course, the Court has already rejected the proposition
that the Friction Products Clains are related to the bankruptcy
proceedi ng, on the grounds that there is an insufficient |ink
bet ween t hese cl ai n8 agai nst non-debtors and the debtors’
estates. Even had the Court not already rejected the related-to
jurisdictional argunent, the argunent agai nst mandatory
abstenti on under section 157 would be far fromcl ear.

Not wi t hst andi ng t he undeni abl e overl|l ap between the issues, it is
a far step fromfinding that a claimagainst a non-debtor is
related to a bankruptcy proceeding to finding that a claim

agai nst a non-debtor is actually a claimdirectly against the

estate for the purposes of section 157(b)(2)(B).
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The Court need not resolve this finer point of statutory
interpretation, however. The Court will abstain in any event
under the perm ssive abstention provision of 28 U S.C. §
1334(c)(1) and remand the Friction Product Cainms for equitable
reasons under 28 U.S.C. § 1452(b). Indeed, the facts of this
case | eave no reasonabl e concl usion other than that the Court
shoul d exercise its discretion to abstain and to remand.

Fai rness, comty and preserving the integrity of this Court’s
managenent of the bankruptcy conpel this result.

The statute lists as grounds for discretionary abstention
the interest of justice, comty with the state courts and respect
for state law. 28 U S.C. § 1334(c)(1). The courts have
devel oped a |ist of factors to be considered when deciding to
abstain under section 1334(c)(1) and these are identical to those

rel evant to equitable remand. See Balcor/Mrristown Ltd. P ship

v. Vector Wi ppany Assocs., 181 B.R 781, 788 (D.N. J. 1995); In

re Joshua Slocum Ltd., 109 B.R 101, 105 (E.D. Pa. 1989). \Wile

the list varies in the opinions, it generally includes:

(1) the effect on the efficient adm nistration of the
bankrupt cy estate;

(2) the extent to which issues of state | aw predoni nate;

(3) the difficulty or unsettled nature of the applicable
state | aw,

(4) whether there is an established state court proceeding
on the same issues;

(5) the degree of rel atedness or renoteness of the
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proceeding to the nain bankruptcy case;
(6) the existence of the right to a jury trial; and

(7) the likelihood that the bankruptcy proceedi ng represents
forum shoppi ng by the petitioner.

In re Doni ngton, Karcher, Salnond, Ronan & Rai none, P.A., 194

B.R 750, 759-60 (D.N.J. 1996); Balcor, 181 B.R at 793; Inre
Foster, 105 B.R 746, 749-50 (Bankr. MD. Ga. 1989) (listing a
total of 12 factors).

It requires scant discussion to perceive that nost if not
all of these factors weigh very heavily in favor of abstention
and remand. Previously stated, there is no principled end to the
novants’ argunent that would prevent centralizing virtually al
Friction Product asbestos litigation, nationwide, in this
bankruptcy. |Indeed, already |arge nunbers of other manufacturers
and ot her users of Friction Products have foll owed the novants’
| ead, renoved clai ns pending against themin state courts, and
filed notions to transfer themhere. This Court is convinced
that transfer of the novants’ clains would be a disaster for the
orderly managenent of this chapter 11 proceedi ng.

Mor eover, | ooking pragmatically at the situation before it,
the Court nust recognize that there is no way that the benefit to
the adm nistration of the estate fromunifying all of the
Friction Products Clains in this chapter 11 case can ever be
fully realized. First, while many Friction Products defendants

have noved to transfer the clains against themto this Court,
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many have not. Thus, the problem of indemification clains being
rai sed against the estate will always be a factor and, in al
| i kel i hood, a major factor in the reorganization.

Second, as novants thensel ves have conpl ai ned, a nunber of
courts around the country were either not bound by this Court’s
provi sional transfer order as a function of timng, or failed to
respect this Court’s Order. Many of these cases have al ready
been remanded to state court, further underm ning the benefit to
be gained fromcontinuing to entertain those Friction Products
Clainms still subject to the Court’s Provisional Oder. Finally,
I n Texas and perhaps el sewhere, Friction Products O ai mants have
di sm ssed the debtor fromtheir state actions, with prejudice.
This, the Fifth Grcuit holds, cuts off any right of
I ndemni fi cation agai nst the debtor under Texas |law. Garl ock,
2001 W 1669714,

Thus the reality of timng and the actions of other courts
have made illusory nmuch of the gain in efficiency and consi stency
of adjudication postul ated by novants as grounds for the relief
they seek. Wiatever is decided in this Court, the novants wl|l
be forced to litigate clains based upon Federal - Mogul friction
products in diverse jurisdictions. The estate will still
encounter indemification clains fromfornmer co-defendants
agai nst whom state-court judgnments have been rendered. To the

extent this result cones to pass, efficiency will be |ost, not
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gai ned, by entertaining the Friction Products Clains in this
Court, and the risk of inconsistent rulings exacerbated.

The Court acknow edges that novants postul ate a pl ausible
net hod for dealing with common i ssues of causation by neans of
comon-i ssue summary judgnent and trials under Federal Rule of
Cvil Procedure 42. But, setting aside for the nonent whet her
this method adequately protects the constitutional and procedural
rights of the personal injury clainmnts, whether it would succeed
in stream ining the adjudication of clains is hotly and
legitimatel y debated. Movants could well fail to establish a
| ack of genui ne di spute over nedical causation with respect to
Friction Products. Depending on what the scientific evidence
shows, it may wel| appear that causation issues are not
sufficiently comon between litigants to permt Rule 42 trials.

These issues nust be either confronted or successfully
negotiated with respect to the clains directly against the
debtors. Any allure in novants’ schene depends on their ability
successfully to avoid these pitfalls with respect to the
transferred Friction Products Clains. This success is, to say
the | east, not assured. Yet, should novants fail to keep the
proceedings to their script, all that the transfer would have
acconpl i shed woul d be an exponential increase in the already
chal  engi ng task before the Court and the parties. |f one adds

tothe mx all of the other woul d-be Friction Products
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transferees awaiting the outcone of this notion, the | oom of
chaos is pal pabl e.

Nor is the transfer of Friction Products C ains cost-free,
even assum ng novants are successful in litigating common issues
of causation and science. Because these cases have been renoved,
by definition a state court proceedi ng had previously been
commenced. Many are well advanced. Wiile sorting out the
comercial interests of creditors and the reorgani zati on of these
corporate debtors, the Court will not forget that each of the
tens of thousands of clainms before it involves an individual wth
a personal injury claim Respondents have argued convincingly
that a appreciable nunber of these persons are presently very
sick and sone are terminally ill. While this Court intends to
proceed with dispatch, it would be vain to conclude that clains
will be resolved nuch nore quickly here than in already-filed
state court actions.

To give novants the benefit of proceedi ng under the
bankruptcy code at the expense of these litigants would clearly
pose hardship in individual cases. Sone wll expire who
ot herw se woul d have seen their cases tried. In sone
jurisdictions, rights will die with these disappointed litigants.
As to all, solvent defendants will be mssing fromthe ongoing
state proceedings and the plaintiff’'s choice of forumwll be

|l ost as to them \Were, as here, the resulting benefit is so
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equi vocal , the balance nust tilt sharply toward abstention and
remand.
O hers of the factors are quickly analyzed. State |aw
obvi ously predom nates. The “degree of rel atedness or
renot eness” of the state proceedi ng has already been di scussed in
the preceding section of this Opinion. It suffices to say that,
even if related-to jurisdiction existed over the Friction Product
Clainms, the degree of renpteness between them and the main
bankruptcy case is substantial. Obviously, Friction Products
claimants have a right to a jury trial of triable issues of fact.
Finally, the possibility that the novants are forum shoppi ng
is too obvious to be belabored. Sone jurisdictions have been
not ori ously unfavorable to asbestos defendants. Mvants
under st andably believe that they would gain an advantage if the
clainms against themwere centralized in a federal court and they
could gain the benefit of a channeling injunction under 11 U S.C
8§ 524. The Court expresses no di sapproval of these desires.
I ndeed, novants argue that, were they to bear fruit, the estate
m ght al so be the beneficiary.* These benefits of a change in

forum do not, however, justify the affront to state and federa

4 The Court will not repeat the several obstacles that
lie between these aspirations and reality. Assum ng that
centralizing of clainms and extending the benefits of section 524
is legally possible, whether it may be acconplished for a
sufficient percentage of the pending Friction Product Clains to
constitute a real benefit to the estate is highly problematic
froma practical standpoint.
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comty inherent in the renoval of solvent defendants from ongoi ng
state lawsuits into a federal bankruptcy.

One party has argued that equitable remand is inpermssible
Wi t hout a case-by-case inquiry into the facts of each case.
While the Court has no quarrel with this as a general
proposition, the parties well know that such an inquiry would be
prohi bitively tinme-consumng here. Yet it is patently unfair for
the novants to renove clains agai nst themen nasse and then claim
that a patently inpossible case-by-case procedure is mandatory
before the clainms nmay be remanded for equitable reasons. As the
Friction Products C ains have been explained to the Court by
counsel, they contain sufficient cormon features that will permt
the application of the equitable factors di scussed here to be
applied to each of them It lessens the vitality of their own
prem se for novants to argue ot herw se

Thus the interests of justice and comty weigh heavily in
favor of abstention and remand of the Friction Products O ains.
Respect for state law is perhaps |less inplicated here, because a
bankruptcy court nust apply state law to clains before it in any
event and the state | aw questions posed by the Friction Products
Claims will not be especially conplex or difficult. Nonetheless,
for the reasons stated, the Court finds that the other factors
wei gh so strongly that the Court will use its discretion to

abstain fromexercising jurisdiction over the Friction Products
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clainms and they will be remanded, pursuant to 28 U S.C 88§
1334(c) (1) and 1452(h).

Recognizing that it is rare for a District Court in one
state to remand a matter to the state courts of another state,
(let alone to the courts of all of the different states), and
al though the parties did not raise this issue, the Court wll
address this last aspect of its Order. First, it appears plain
to the Court that the question is really just one of inter-
jurisdictional bookkeeping. Either this Court will remand
directly to the states, or it will vacate its provisional
transfer Order and send the cases back to the several districts
fromwhich they cane. If this Court were to choose the latter
course, each of the other districts would then be faced with the
task of either applying the ruling of this Court and issuing an
order of remand, or addressing for thensel ves whether to remand
or abstain.

The logic of the statutory structure suggests that this
| atter course, with its attendant waste of judicial energy, is
unnecessary. It is common ground that 28 U.S.C. § 157 permts
transfer between districts of personal injury clains related to a

bankruptcy case.® It is fundanental that this Court has the

> Prior to the Court’s ruling, respondents may well have
wi shed to argue that this Court |acked power to transfer the
claims to itself out of other districts. Having won the day in
this forum the Court presunes that this wi sh of respondents has
abated. O course, novants cannot argue that this Court |acks
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right, indeed the duty, to inquire into its subject matter
jurisdiction at any tine it appears in doubt. Finally, 28 US.C
§ 1452 grants the Court the discretion to remand, w thout
specifying to where. Yet, remand, by definition, nust return the
remanded matter to the court fromwhich it was renoved.

Petrof sky v. ARA G oup, Inc., 878 F. Supp. 85 (S.D. Tex. 1995).

It is also true, however, that section 1452 begins with the
phrase “[t]he court to which such claimor cause of action is
removed” has the power of remand. O course, this Court stands
in the shoes of the transferor district for all other purposes;
it is not clear what interest would be served by excepting the
power of remand fromthe others conferred by the transfer.

Mor eover, ex hypothesi, this Court and all federal courts |ack
subject matter jurisdiction over the clains at issue. It would
be nonsensical for this court, |acking subject matter
jurisdiction, to transfer the matter back to the transferor
districts, which also |ack subject matter jurisdiction, so that
they may be remanded fromthe | ocal federal courthouse. Finally,
limting the power of remand only to the original district of
renmoval woul d create an inbal ance between the flexible powers of
transferor and transferee courts and present all too tenpting a

notive for potential forum shoppers.

the power to do that which they were previously successful in
persuadi ng this Court to do.
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The Court has been infornmed that many state court systens
maintain in extrem s dockets of Friction Products and ot her
asbestos clains for plaintiffs who nmay die before trial if their
cases are not reached pronptly. It would ill-behoove the federal
courts, having decided that both that jurisdiction is |acking and
that equitable factors require remand, to delay any further these
in extrems litigants by a pointless additional round of re-
transfer to the several districts and further proceedi ngs on
remand. This Court is satisfied that its inherent powers, those

“necessary to the exercise of all others,” In re Prudential Sales

Practices Litig. Agent Actions, F.3d __ , 2002 W. 90847 (3d

Cr., Jan. 24, 2002)(quoting Fellheiner, Eichen & Bravernman, P.

C., v. Charter Technologies, Inc., 57 F.3d 1215, 1224 (3d G

1995)) (further quotations omtted), resolve any |lingering
guestions in favor of substance over formand in favor of

i medi ate relief over punctilio. Therefore, the Court has
remanded all of the Friction Products Clains directly to the

several state courts fromwhich they were renoved.

CONCLUSION
For the reasons set forth above, the Court finds that it
| acks subject matter jurisdiction over the Friction Products
Cl ai ms pending before it pursuant to the Court’s Provisional

Transfer Orders. In the alternative, the Court will exercise its
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di scretion to abstain fromexercising jurisdiction over the
Friction Products Clainms and will remand themto the state courts
fromwhich they were renoved. The notion to finally transfer
these clains to this Court will be denied.

The Order corresponding to the rulings of this Qpinion has

al ready been i ssued.

Dat ed: February 15, 2002

ALFRED M WOLIN, U.S. D J.
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